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ZEINOUL ABEDIEN CAJEE
WAQF-MAKING i.e. giving a
capital gift to Allah from one’s
wealth, no matter how small or
big, or whatever asset it might
be, for some or other charitable
cause, for one’s family or both,
has been part of Islamic culture
and civilisation over the 
centuries, from the time of the
Noble Prophet Muhammad
(SAW), his Companions (RA)
and their followers through the
ages.

Needless to say, waqf-making
became endemic and pervasive
throughout generations and
throughout the length and breadth
of the Islamic world.

Of importance and relevance to
Muslims is the famous hadith of
the Prophet (SAW) wherein he said
that all our good deeds will end
when we pass on, except three:
sadaqah jaariyah (waqf), benefi-
cial knowledge that we leave be-
hind and pious offspring who pray
for their parents.

There are many verses in the
Quran and many hadith that en-
courage us to give charity. The
sadaqah jaariyah/ waqf way is the
most powerful, sacred, sustain-
able, empowering and enduring of
all Islamic voluntary charities.

Generally, there are two op-
tions of making waqfs: during

one’s lifetime and through one’s
will (testamentary or wasiyyah).
During one’s lifetime one is free to
spend and gift/ donate according
to Islamic guidelines of right liv-
ing, right earning, moderation,
justice and compassion.

If one wishes, one could distrib-
ute one’s wealth to would-be heirs,
relatives, parents and various
charity organisations. We are also
encouraged by the abovemen-
tioned hadith, to give as waqf or
sadaqah jaariyah.

Drawing up a shariah-compli-
ant will in South Africa is essential
to ensure that Quranic heirs are
protected and receive their due
share of the deceased’s estate.

Wills need to be carefully
drawn up so as to ensure that
there are no errors, and that dis-
putes and feuds are avoided.

As a rule, 2/3 of the estate is
fixed for the Quranic heirs who
will be determined only on the
date of death of the testator.

In other words, we do not enjoy
freedom of testation regarding 2/3
of the estate.

Regarding the other 1/3, upon
the approval of the Noble Prophet
(SAW), bequests of up to 1/3 to
non-Quranic heirs and worthwhile
charitable causes as a legacy or a
waqf may be made.

For the 1/3 portion, we are free
to bequeath to a beneficiary or

beneficiaries of our choice, pro-
vided that the purpose be shariah-
compliant and that it does not
impoverish the Quranic heirs.

This is where the term
‘wasiyyah’ comes in. According to
Salisu, ‘al-wasiyyah’ linguistically
hails from the word ‘wasaa’,
which means ‘to command’, ‘to in-
struct’, ‘to obligate’ or ‘to convey’.

He cites other scholars as fol-
lows: it could mean ‘legacy’ and
‘testamentary disposition’.

According to Imam Muham-
mad Idris al-Shaafii, wasiyyah
means ‘authorising possession of
one’s wealth or possessions to
someone else after one’s death by
way of charity (tabarru)…’ and, in
shariah, it is a testament which is
to be acted upon after the death of
the person who made it.

The wasiyyah portion of the
will is exclusively and only for the
1/3 limited portion.

This is where we can leave a
waqf as a bequest.

The waqf could be property (a
house, shop, land, apartment),
cash, shares, jewellery, a car or any
other non-consumable asset.

The usufruct or benefit could
go towards supporting various
projects that could help: education
(school/ university fees), Islamic
centres (masjids, madrasahs),
healthcare (cataract and special
operations), food security, freeing

of slaves, for campaigns (anti-al-
cohol/ anti-drug), imams and
muadhins, research, science and
technology, environment (planting
trees), housing, cemetery and a
myriad of causes.

The wasiyyah portion allows us
to designate a waqf for poor rela-
tives, adopted children and par-
ents, and even a waqf for the
benefit of a Quranic heir.

For example, there may be a
widowed Quranic heiress or a dis-
abled child.

One could use the full 1/3 (or
more*) as a waqf for either one
and upon the respective benefi-
ciary’s demise, the usufruct could
go for any other cause or benefici-
ary.

The 1/3 may also be used for
paying religious debts e.g. unpaid
kaffarah, fidyah, and/or zakaah.
Debts of this nature are included
in the wasiyyah 1/3.

It would also be advisable to
specify that those religious obliga-
tions and debts be paid to a regis-
tered public benefit organisation
(PBO) as the amount will be de-
ductible for estate duty purposes.

Similarly, this is where a legacy
or waqf bequest can be made to a
PBO. In the South African sense, a
donation to Awqaf SA (PBO) there
are various tax benefits for the es-
tate and the heirs: no donations
tax, no capital gains tax or trans-
fer duty, and no securities tax (if
any), and the donation will be a
deduction for estate duty pur-
poses.

*Where the wasiyyah exceeds

1/3 or where a wasiyyah is made
in favour of a Quranic heir,
whether it’s a waqf or other be-
quest, the consent of baaligh heirs
is required after the demise of the
testator/ testatrix.

Where there is no wasiyyah
portion, the entire estate will de-
volve around the Quranic heirs.

Where the testator does not
have any heirs, the entire estate
(3/3) may be made waqf in the
wasiyyah [subject to determining
would be heirs (if any) at the time
of death].

A waqf is an opportunity to
give back to Allah what really and
truly belongs to Him.

‘Whatever you have will perish.
Whatever is with Allah, endures.’
(Quran 16:96).
Zeinoul Abedien Cajee [CA (SA)
MEd] is the founding CEO of
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HAROON KALLA
AWQAF SA and The Project Justice Trust
recently launched two books titled Ismail
Mahomed – Liberating the Law and Law
Morality and Justice, Essays in honour of
Chief Justice Ismail Mahomed (1997 to
2000).

South Africa’s first democratically ap-
pointed chief justice, the late Ismail Ma-
homed, was a philosopher of law, and a
man of towering intellect. He spent his en-
tire life in service of the law and justice, con-
tributing significantly to laying the
foundation for human rights in our country.

Awqaf SA chairman, Haroon Kalla, said:
‘Awqaf SA, through its Leaders and Legacy
programme, is committed to celebrating
leaders in diverse areas by publishing books
celebrating their contributions.

‘The principal object of The Project Jus-
tice Trust is the advocacy and promotion of
human rights through research, informal ed-
ucation and training of young journalists.’

The first book launch took place on
Wednesday, December 9, at Vodaworld
Dome. The keynote speaker was retired
Deputy Chief Justice Dikgang Moseneke.

Ismail Mahomed – Liberating the Law
traces the life of this intellectual genius who,
through his oratory powers and deep
knowledge of the law, was able in difficult
circumstances – when courts were generally
hostile to Blacks – to change the common
law, introduce the ethos of fundamental
rights and change the course of administra-
tive law.

He became the first Black senior counsel
(silk) in 1974, the first Black judge in a com-
pletely male and pale judiciary in 1992, the
deputy president of the Constitutional
Court and its intellectual leader and, ulti-
mately, the first Black chief justice of a dem-
ocratic South Africa.

The book includes perspectives of emi-
nent colleagues and academics, including
Dikgang Moseneke, Thuli Madonsela, Den-
nis Davis and Yvonne Mokgoro. It also pro-
vides some interesting judgments and
speeches that illustrate Mahomed’s intellec-
tual prowess, foresight and exceptional elo-
quence.

The authors and editors are Enver Surty,
once Minister of Justice and Deputy Minis-
ter of Education, and Dr Q Patel a lawyer, a
well-known, respected journalist and writer.

The second book, a commemorative
monograph titled Law Morality and Justice,
Essays in honour of Chief Justice Ismail Ma-
homed (1997 to 2000) was launched at
Constitutional Hill on December 10, 2020,
and published by Project Justice and Juta.

It is endorsed and supported by the South
African Human Rights Commission in
recognition of the enormous contribution of
Ismail Mahomed to human rights. Awqaf
SA supports this initiative for the same rea-
sons under its Leaders and Legacy initiative.

The volume includes odes, tributes and
critical essays on Ismail Mahomed through
the human rights lens. Among the eminent
contributors are Justice Mokgoro, Judge
Dennis Davis, Professors Thuli Madonsela,
Ziyad Motala and Penelope Andrews.
Haroon Kalla is the chairman at Awqaf
SA.

Unsung hero: Chief Justice Ismail Mahomed

Two books in honour of the late Chief Justice Is-
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